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PURPOSES  AND  METHODS  OF  THE 
INDIANA  UTILITY  LAW. 


History  records  nothing  so  wonderful  as  the  growth  of  modern 
cities  all  over  the  world.  In  the  last  half  century  villages  have 
become  towns,  and  towns  have  become  great  cities,  teeming  with 
the  life  of  hundreds  of  thousands,  and  even  millions,  of  people. 
The  drift  of  people  from  rural  to  urban  life  has  been  swift  and 
overwhelming. 

In  this  country  the  receding  frontier  was  freedom’s  firing  line. 
There  was  found  the  ambitious,  the  restless,  the  liberty  loving 
the  man  to  whom  all  was  possible,  for  all  was  then  untried.  A 
few  decades  ago  there  was  a vast  area  of  virgin  soil  out  of  which 
great  states  have  been  carved. 

The  rich  soil  of  the  unbroken  prairie,  the  shade  and  refuge  of 
the  forest  primeval,  hitherto  wrought  for  the  safety  of  the  people. 
The  disappearence  of  free  land  has  closed  a safety  valve  of  the 
Republic.  The  rapid  increase  in  the  price  of  farm  lands,  leagued 
with  industrial  enterprise  in  creating  great  congested  centers  of 
population.  Social  and  economic  forces  have  forged  the  cities. 
The  landed  nabob  is  the  aristocrat  of  the  future. 

The  modern  city  is  the  miracle  of  the  ages.  It  presents  the  ex- 
tremes of  social  life — -the  scavenger  and  the  millionaire.  It  has 
taxed  the  highest  energy  of  the  school,  the  church  and  the  state  to 
preserve  the  people  of  the  cities  from  destruction  arising  from  the 
mere  mass  of  people  there  present. 

Philanthropists  have  given  freely  for  the  educational  and  spir- 
itual welfare  of  these  people.  Captains  of  industry  have  founded 
and  enlarged  manufacturing  establishments  to  utilize  the  possibili- 
ties of  urban  labor.  Financial  giants  have  built  great  lines  of  rail- 
road to  assemble  clothing,  food  and  fuel  for  these  people.  Oppres- 
sion came  with  wealth,  and  want  and  crime  with  numbers.  Unsani- 
tary conditions  spread  disease  and  pestilence  among  the  people. 
Darkness  in  the  city  invited  crimes,  absence  of  fuel  and  polluted 
streams  fostered  disease  and  death.  The  street  railway  became  a 
necessity.  The  demand  of  business,  the  gratification  of  human 
wants,  the  satisfaction  of  travel  to  gratify  the  restless  energy  of  a 
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people  of  mixed  bloods,  made  the  railroad  a financial  and  eco- 
nomic necessity. 

Far-seeing  men  early  saw  that  the  enterprises  demanded  by 
the  modern  city  offered  an  inviting  field  for  financial  investment. 
Competition  became  earnest  in  the  building  of  these  properties. 

The  conditions  demanded  that  power  be  delegated  to  the  towns 
and  cities  to  grant  franchises  to  those  desiring  to  engage  in  the 
operation  of  public  utilities.  The  strife  engendered  by  contend- 
ing capitalists,  and  the  corruption  of  governmental  bodies  often 
made  these  franchises  the  football  of  politics.  At  times  the  valu- 
able rights  of  a people  were  granted  to  enrich  a favorite,  and  again 
honest  investors  were  forced  to  yield  to  the  unjust  demands  of 
intriguing  officials.  As  the  result  of  conditions  and  possibilities 
that  but  few  then  understood  investments  were  duplicated ; honest 
investors  in  securities  were  swindled;  inadequate  service  were  ren- 
dered ; unreasonable  rates  were  demanded  and  unjust  discrimina- 
tions between  the  users  of  the  services  were  suffered. 

It  soon  became  manifest  that  where  the  grantees  of  a franchise 
established  a plant,  or  an  equipment,  a monopoly  was  created. 
Competition  became  an  idle  dream  and  was  soon  recognized  as 
wholly  unable  to  protect  either  the  people  or  the  honest  investors 
in  these  properties. 

When  it  was  realized  that  these  properties  were  monopolies, 
and  that  as  such  they  were  enjoying  the  use  of  the  people’s  prop- 
erty, the  courts  and  the  legislature  found  no  constitutional  diffi- 
culties in  enacting  laws  for  the  regulation  and  control  of  public 
utilities. 

Whatever  benefits  there  may  be  in  the  Shively- Spencer  Utility 
Commission  Act  are  largely  for  the  benefit  of  cities. 

Gas,  heat,  electric  and  water  utilities,  together  with  street  rail- 
ways, are  confined  almost  to  the  towns  and  cities.  Telegraphs  are 
very  largely  so  confined.  The  telephone  is  divided  between  urban 
and  rural  users.  The  benefits  of  warehouses  or  elevators,  and 
interurban  railways  are  enjoyed  by  both. 

The  terms  “Public  Utility,”  “Service,”  “Rate,”  “Indetermi- 
nate Permit,”  “Unjust  Discrimination”  and  “Depreciation”  are 
technical  words.  They  are  defined  by  the  act.  An  interurban 
railway,  a receiver  appointed  by  a court,  and  every  city  or  town 
that  owns  or  operates  certain  plants  or  equipments,  is  a public  util- 
ity, because  the  statute  says  it  is. 

Each  of  these  properties  is  by  the  legislative  will  lifted  or  re- 
moved from  the  domain  it  had  heretofore  occupied  and  identified 
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as  a “public  utility.”  All  of  the  properties  mentioned  in  the  first 
sentence  of  the  first  section  of  the  act  are  grouped  together,  given 
a peculiar  legal  status  and  endowed  and  impressed  with  the  same 
legal  characteristics,  responsibilities  and  powers. 

The  Legislature  could  lawfully  so  classify  these  properties. 
For,  it  was  a principle  of  the  common  law  that  when  private 
property  is  affected  with  a public  interest  it  ceases  to  be  private 
only  and  becomes  subject  to  public  regulation  and  control. 

Our  highest  court  has  held  that  “property  does  become 
clothed  with  a public  interest  when  used  in  a manner  to  make  it  of 
public  consequence  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that 
use  and  must  submit  to  be  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus  created.” 

This  distinction  is  clearly  set  forth  in  the  act.  The  power  of 
the  Commission  is  distinctly  confined  to  the  property  of  the  utilities 
that  is  used  and  useful  for  the  convenience  of  the  public.  The 
Legislature  could  not  have  empowered  the  Commission  with 
authority  over  any  property  not  impressed  with  a public  use.  In 
determining  the  value  of  the  property  of  the  utility  for  rate- 
making  purposes,  the  Commission  not  only  should  not  consider 
property  that  is  not  used  and  useful  for  the  convenience  of  the 
public,  but  it  cannot  consider  such  property.  The  limitation  was 
vitally  essential  to  the  constitutionality  of  the  act. 

The  purpose  of  the  act  is  to  establish  an  equitable  relation 

between  the  utility  and  the  users  of  its  service. 

And,  underlying  the  method  the  act  employs  to  secure  this 
equitable  relation,  as  a fundamental  basis  for  its  provisions,  lies 
the  broad  modern  principle  of  publicity.  Without  a clear  con- 
ception of  this  principle  there  can  be  no  real  grasp  of  the  spirit 
of  the  law.  Publicity  is  a great  healing  agency.  When  the  veil 
of  mystery  is  removed,  we  often  find  something  inviting  where  we 
expected  to  find  something  loathsome.  Even  the  despised  tattler 
performs  a public  service.  She  often  regulates  the  conduct  of  a 

whole  street  by  her  publicity  bureau. 

This  principle  of  publicity,  like  a wholesome  leaven,  permeates 

every  remedial  provision  of  the  law.  The  owners  of  utility  prop- 
erties must  disclose  their  entire  holdings.  These  holdings  must  be 
valued  and  the  value  must  be  given  to  the  public.  As  we  proceed 
other  instances  of  this  principle  will  be  manifest. 
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The  vital  forces  of  the  law  are  intended  to  accomplish  five 
results. 

1.  To  obtain  reasonably  adequate  services  and  facilities. 

2.  To  secure  a just  and  reasonable  charge  for  the  service. 

3.  To  prevent  unjust  discrimination. 

4.  To  review  the  granting  of  franchises. 

5.  To  control  the  issuing  of  stocks,  bonds  and  other  evidence 
of  indebtedness. 

There  are  other  incidental  but  useful  provisions  of  the  law,  but 
those  mentioned  are  the  controlling,  dominant  features  of  the  act. 

And  now  let  us  attempt  to  analyze  the  law  and  understand,  as 
best  we  may,  how  it  seeks  to  accomplish  each  one  of  these  results. 

ADEQUATE  SERVICES  AND  FACILITIES. 

The  term  ‘ ‘ Service,  ’ ’ as  before  stated,  is  a technical  word,  and 
is  defined  in  the  first  section  of  the  act.  It  is  defined  as  follows : 

‘'The  term  ‘service’  is  used  in  this  act  in  its  broadest  and 
most  inclusive  sense,  and  includes  not  only  the  use  or  accom- 
modation afforded  consumers  or  patrons  but  also  any  pro- 
duction or  commodity  furnished  by  any  public  utility,  and 
the  plant,  equipment,  apparatus,  appliances,  property  and 
facility  employed  by  any  public  utility  in  performing  any 
service  or  in  furnishing  any  product  or  commodity  and  de- 
voted to  the  purposes  in  which  such  public  utility  is  engaged 
and  to  the  use  and  accommodation  of  the  public.  ’ ’ 

Observe  again  the  use  of  the  words  of  limitation  “and  to  the 
use  and  accommodation  of  the  public.  ’ ’ 

You  will  further  observe  that  the  demand  of  the  law  is  not  for 
an  absolutely  perfect  service,  for  such  could  not  be  either  produced 
or  maintained.  It  is  satisfied  with  reasonably  adequate  services 
and  facilities.  Under  this  act,  with  a view  of  enabling  the  Com- 
mission to  compel  the  production  of  reasonably  adequate  services 
and  facilities,  the  Commission  is  required  to  ascertain  and  pre- 
scribe, for  each  kind  of  public  utility,  suitable  and  convenient 
standard  commercial  units  of  product  or  service,  which  shall  be 
lawful  units.  It  shall  ascertain  and  fix  adequate  and  serviceable 
standards  for  the  measurement  of  quality,  initial  voltage,  pressure 
or  other  conditions  pertaining  to  the  supply  of  the  product  or 
service  rendered  by  the  utility  and  prescribed  reasonable  regula- 
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tions  for  examinations  and  testing  of  such  product  or  service  and 
for  the  measurement  thereof.  It  shall  establish  reasonable  rules, 
regulations,  specifications  and  standards  to  secure  the  accuracy  of 
all  meters  and  appliances  for  measurements,  and  every  utility  is 
required  to  carry  into  effect  all  orders  issued  by  the  Commission 
relative  thereto.  It  shall  provide  for  the  examination  and  testing 
of  any  and  all  appliances  used  for  the  measuring  of  any  product 
or  service  of  a public  utility.  It  may  purchase  such  material, 
apparatus  and  standard  measuring  instruments  for  such  examina- 
tions and  tests  as  it  may  deem  necessary.  Its  agents,  experts  or 
examiners  have  the  power  to  enter  upon  any  premises  occupied  by 
any  public  utility,  for  the  purpose  of  making  the  examination  and 
tests  provided  in  this  act.  If  any  service  is  inadequate,  unreason- 
able or  insufficient,  the  Commission  has  power  to  determine  and 
declare  and  by  order  fix  just  and  reasonable  measurements,  regu- 
lations, acts,  practices  or  services  to  be  furnished  by  the  utilities 
and  shall  make  such  order  as  shall  be  just  and  reasonable.  The 
failure  to  obey  the  order  of  the  Commission  is  punished  by  the 
infliction  of  heavy  penalties.  All  of  these  acts  of  the  Commissior 
hereinabove  mentioned  touching  adequate  services,  are  made  public. 

In  determining  the  application  of  these  principles  we  will  use 
gas  for  an  illustration.  It  best  explains  the  principle  of  measuring 
quality.  Gas  should  contain  not  less  than  certain  heat  producing 
and  illuminating  power.  The  Commission  is  advised  by  experts 
that  it  is  often  very  deficient  in  these  properties.  That  is,  people 
often  pay  for  gas  which  falls  far  short  of  producing  the  heat  or 
the  light  it  should  produce.  Meters  are  often  unreasonably  fast 
or  slow  and  thus  measure  inaccurately. 

Standards  will  be  fixed  by  the  Commission,  under  the  advice  of 
the  best  experts  in  the  universities  and  colleges  of  the  State  and  by 
a representative  of  the  Bureau  of  Standards  at  Washington,  and 
reasonable  rules  for  the  testing  of  gas  and  the  testing  of  meters  will 
be  prescribed.  All  of  these  are  made  public  by  the  Commission. 

The  Commission  is  then  required  to  employ  trained  men  and 
suitable  appliances  for  testing  the  quality  of  gas  and  the  accuracy 
of  meters.  These  men  will  go  without  warning  to  the  gas  plants, 
enter  upon  the  premises  of  the  owners  and  make  their  tests.  The 
result  of  these  tests  are  made  public  and  are  for  the  benefit  of  the 
people  and  the  utility.  If  the  test  discloses  that  the  quality  of  the 
gas  is  below  the  standard  or  the  meters  inaccurate,  it  is  the  duty  of 
the  Commission  to  order  the  utilities  to  correct  the  error.  If  the 
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correction  is  not  made,  the  statute  provides  heavy  penalties  against 
the  utility. 

A like  procedure  is  provided  as  to  each  of  the  other  utilities, 
varied  of  course  by  the  nature  of  the  service  produced.  The  vari- 
ous utilities  are  showing  a worthy  disposition  to  comply  with  every 
reasonable  demand  of  the  Commission.  A little  wisdom  and 
patience  on  the  part  of  all  and  great  good  will  necessarily  flow 
from  these  provisions  of  the  law. 

JUST  ANT;  REASONABLE  CHARGES. 

The  statute  defines  the  term  “Rate”  to  mean  and  include  every 
individual  or  joint  rate,  fare,  toll,  charge,  rental  or  other  com- 
pensation of  any  public  utility,  or  any  two  or  more  such  individual 
or  joint  rates,  fares,  tolls,  charges,  rentals  or  other  compensation 
of  any  public  utility  or  any  schedule  or  tariff  thereof. 

A just  and  reasonable  rate  within  the  meaning  of  this  act,  is 
not  the  same  as  it  is  under  the  general  law.  The  act  extends  the 
meaning  of  this  just  and  reasonable  rate  or  charge  by  providing 
that  it  must  be  such  a rate  as  will  provide  such  an  amount  over 
and  above  the  expense  of  maintenance,  to  keep  such  property  in  a 
state  of  efficiency  corresponding  to  the  progress  of  the  industry. 
The  cost  of  the  service  is  a controlling  factor  in  the  fixing  of  a 
rate.  To  aid  in  ascertaining  the  cost  of  the  service,  the  Commis- 
sion is  required  to  value  all  the  property  of  the  utility  actually 
used  and  useful  for  the  convenience  of  the  public,  and  shall  give 
weight  to  the  reasonable  cost  of  bringing  the  property  to  its  then 
state  of  efficiency. 

The  value  of  the  property  of  the  utility  thus  used  is  essential 
to  determine  the  amount  of  the  investment  upon  which  returns 
should  be  realized. 

The  utility  will  be  required  to  furnish  an  inventory  of  all  its 
property.  The  best  experts  obtainable  will  be  selected  to  check 
up  the  inventory  and  verify  the  same  and  make  the  appraisement. 
After  a hearing,  the  Commission  will  determine  the  valuation  of 
the  property,  which  if  not  appealed  from,  will  he  final. 

The  Commission  will  be  influenced  hut  not  necessarily  con- 
trolled by  the  judgment  of  its  engineering  staff.  The  expert  sim- 
ply gathers  the  facts  and  presents  them  to  the  Commission  and  from 
facts  thus  presented,  with  all  other  facts  it  can  properly  obtain, 
the  Commission  will  make  its  determination.  The  scientific  ex- 
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pert  must  learn  that  he  must  not  be  partisan  in  the  matter;  his 
sole  province  is  that  of  a searcher  for  truth.  Gradually  the  Com- 
mission will  build  up  an  accounting  and  engineering  staff  of  its 
own,  but  until  its  employes  can  be  trained  by  some  practical  ex- 
perience, it  will  do  the  best  it  can. 

The  valuation  of  the  property  of  the  utilities  presents  many 
serious,  interesting  and  intricate  questions  that  cannot  be  lightly 
answered.  The  utility  is  entitled  to  earnings  on  the  fair  and  reas- 
onable value  of  the  property  that  is  actually  used  and  useful  for 
the  convenience  of  the  public.  This  includes  going  value,  but  does 
not  include  the  value  of  good  will.  A serious  question  arises  when 
there  has  been  an  overinvestment  or  duplicate  investments.  Over- 
capitalization  makes  the  administration  of  justice  to  all  extremely 
difficult.  The  rate  must  be  a fair  one  to  the  people  as  well  as  to  the 
utility.  The  people  can  never  be  required  to  pay  on  investments 
that  were  recklessly  and  improvidently  made.  When  contending 
corporations,  whetted  by  the  strife  of  bitter  competition,  have  du- 
plicated the  properties  in  a given  community  and  have  installed 
equipment  far  in  excess  of  the  reasonable  requirements  of  the  peo- 
ple, either  the  investors  or  the  public  must  lose.  Whose  folly  pro- 
duced the  calamity?  It  was  not  the  people.  The  utilities  will  not 
be  permitted  to  capitalize  against  the  public  duplicate  investments. 

On  a fair  and  reasonable  value  of  the  property,  the  rate  should 
be  high  enough  to  pay  honest  earnings  to  the  utility.  Where  there 
is  any  doubt  as  to  the  sufficiency  of  the  rate,  the  utility  should 
not  be  permitted  to  suffer.  When  determined  the  valuation  is 
made  public. 

Another  provision  to  enable  the  Commission  to  determine  a 
just  and  reasonable  rate  is  that  touching  the  system  of  uniform 
accounting  for  like  utilities.  This  is  of  inestimable  value.  It  pro- 
vides for  the  most  accurate  keeping  of  income  and  expense  ac- 
counts. This  is  more  than  the  average  business  man  consistently 
does.  The  results  that  flow  from  this  will  be  beneficial  indeed. 
But  the  system  prescribed  by  the  Commission  is  so  devised  that  it 
develops  the  unit  cost  of  production  of  the  service  the  utility  is 
created  to  produce  Intelligently  prescribed,  it  should  show  why 
the  unit  of  production  costs  what  it  does  cost. 

The  Commission  and  the  system  of  uniform  accounts  is  assigned 
to  do  for  the  utilities  what  the  Board  of  Accounts  and  the  statute 
have  done  for  the  public  officials.  The  statute  defines  with  pre- 
cision the  sources  from  which  the  public  official  receives  his  in- 
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come ; with  equal  exactness  the  statute  prescribes  channels  of  dis- 
bursements, through  which  the  funds  of  the  public  official  must 
flow  from  him. 

The  system  of  uniform  accounts  prescribed  by  the  Commission 
becomes  a law  to  the  utilities.  It  defines  with  precision  the  sources 
of  the  revenues  of  the  utilities,  and  with  equal  exactness  prescribes 
the  channels  of  disbursements  through  which  the  revenues  of  the 
utility  must  flow  from  it. 

The  operating  revenues,  and  revenues  from  other  sources  are 
defined  with  great  care.  The  expenses  of  the  utility  are  so  classi- 
fied that  a man  of  ordinary  sagacity  can  determine  to  which  ex- 
pense account  each  expense  must  be  charged.  The  total  output 
of  the  utility  and  the  net  income  is  made  manifest.  From  these 
results  the  unit  cost  of  the  service  can  be  ascertained  by  calcu- 
lation. 

The  ascertainment  of  the  unit  cost  of  the  service  necessarily 
leads  to  greater  efficiency  and  decreased  cost  of  production. 

When  the  organization  of  the  Commission  has  been  perfected, 
it  will  employ  skilled  accountants,  who  will  go  from  place  to  place 
and  audit  the  books  and  the  accounts  of  the  utilities,  just  as  the 
field  examiners  of  the  Board  of  Accounts  audit  the  books  and  ac- 
counts of  public  officials. 

I entreat  you  not  to  underestimate  the  great  value  of  this 
feature  of  the  new  act.  Its  results  are  twofold ; one  to  the  utility 
and  the  other  to  the  public.  It  has  been  the  just  pride  of  our 
great  corporations,  that  their  employes  have  been  faithful  and 
honest,  and  there  is  room  for  national  gratification  in  the  fact  that 
the  great  transportation  and  industrial  institutions  have  seldom 
been  betrayed  by  those  who  are  entrusted  with  their  management. 
But,  within  the  last  few  years,  great  railroad  systems  have  been 
robbed  of  several  millions,  each,  by  those  who  were  entrusted  with 
the  fortunes  of  these  corporations.  If  these  companies  had  been 
operating  under  our  new  act,  with  a system  of  uniform  accounts 
and  had  enjoyed  the  advantages  of  periodical  audits  of  their  books 
by  prudent  and  disinterested  men,  the  Illinois  Central  Railroad 
Company,  and  the  Big  Four,  would  each  have  saved  several  mil- 
lions of  dollars. 

But  this  system  is  of  value  to  the  utility  in  other  ways  than 
in  the  bare  saving  of  revenues. 

There  is  a measure  of  bitterness  between  the  utilities  and  the 
people.  The  people  feel  that  they  have  been  wronged  by  the  exac- 
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tions  and  insolence  of  those  in  charge  of  the  utilities.  This  feel- 
ing prevails  too  generally  to  cast  it  lightly  aside  as  the  mere  ca- 
price of  an  age.  The  uncorrupted  judgment  of  the  common  people 
is  never  wrong  when  it  is  based  upon  facts.  Admit  their  premises 
and  their  conclusions  inevitably  follow. 

The  people  have  assumed  that  those  who  have  been  granted  the 
privileges  of  operating  these  utilities  have  been  “hard  task-mas- 
ters” and  have  reaped  where  others  have  sown. 

This  system  of  uniform  accounts  will  determine  the  truth  or 
falsity  of  the  premise  from  which  the  masses  have  argued.  The 
people  have  no  war  with  honest  earnings  and  they  know  these 
utilities  are  indispensable  to  urban  life.  They  want  them  to  live 
and  prosper.  But  the  keen  sense  of  the  average  American  citizen 
knows  what  an  honest  income  is  quite  as  well  as  does  the  manager 
of  a modern  utility. 

This  system  of  careful  cost  accounting  discloses  enormous  pro- 
fits, the  prudent  utility  management  will  right  the  wrong.  The 
unjust  management  will  be  compelled  to  right  it. 

On  the  other  hand,  if  the  facts  fully  disclosed  show  the  public 
have  unjustly  judged  the  utilities,  the  people’s  spirit  of  fairness 
wfill  prevail.  Thus  out  of  the  publicity  of  the  facts,  harmonious 
relations  will  be  established  between  the  utilities  and  those  they 
serve. 

Since  it  has  been  organized,  many  managers  and  owners  of 
utility  properties  have  met  the  Commission.  Without  exception 
these  men  have  shown  a disinterested  spirit  of  helpfulness,  and, 
a keen  perception  of  the  stern  demands  of  the  law.  They  are  in- 
clined to  accept  the  act  of  the  Legislature  as  a timely  expression 
of  the  people’s  will. 

A provision  in  the  act  requires  each  public  utility  to  carry  a 
proper  and  adequate  depreciation  account,  when  such  Commission, 
after  investigation,  shall  determine  that  such  depreciation  account 
shall  be  reasonably  required.  The  theory  of  the  law  is  that  these 
utilities  are  to  be  recognized  as  monopolies;  are  to  be  controlled 
and  forever  maintained  by  the  rates  and  charges  that  the  users  of 
their  products  are  required  to  pay. 

Heretofore,  designing  men  have  seized  the  streets  and  highways 
of  the  State  and  have  exploited  people’s  property,  installing  use- 
less machinery  and  by  unjust  prices  reaped  great  incomes  at  the 
expense  and  the  exhaustion  of  the  producing  plant.  A just  and 
reasonable  rate,  includes  such  a rate  as  will  enable  the  utility  to 


12 


Purposes  and  Methods,  Utility  Act. 


set  aside  such  a fund  as  that  at  the  end  of  the  average  life  of  the 
utility,  will  rebuild  and  reinstate  it.  Thus  it  will  be  perpetuated. 

The  utility  is  not  required  to  invest  this  depreciation  fund,  but 
it  may  expend  it  in  new  construction.  If  it  chooses  to  invest  it, 
the  income  from  the  investment  shall  also  be  carried  into  the  depre- 
ciation fund.  If  it  chooses  to  expend  the  fund  in  new  construc- 
tion, this  investment  in  such  new  construction,  can  never  be  charged 
as  a part  of  the  capital  account  of  the  utility.  In  other  words,  the 
act  recognizes  that  the  monev  thus  invested  in  such  new  construe- 
tion,  is  the  people’s  property  and  the  people  shall  never  there- 
after be  required  to  pay  earnings  on  the  capital  so  invested. 

UNJUST  DISCRIMINATION. 

One  of  the  most  violent  complaints  against  the  modern  utility 
is  that  it  gives  undue  preference  and  is  guilty  of  unjust  discrim- 
inations between  the  users  of  its  service.  This  is  manifest,  and  is 
not  seriously  denied  by  any  of  the  large  utilities  that  have  been 
represented  before  the  Commission;  it  is  not  just  to  charge  this 
exclusively  to  those  engaged  in  the  management  of  these  utilities. 
Designing  patrons  have  often  wrenched  these  unjust  advantages 
from  unwilling  hands.  However,  the  unjust  discriminations  may 
have  arisen,  the  fact  is  that  they  do  exist.  These  the  new  act  seeks 
to  remove. 

It  provides  as  follows : 

4 

"If  any  public  utility  or  any  agent  or  officer  thereof,  or 
any  officer  of  any  municipality  constituting  a public  utility 
as  defined  in  this  act,  shall  directly  or  indirectly  by  any 
device  whatsoever,  charge,  demand,  collect  or  receive  from 
any  person,  firm  or  corporation,  a greater  or  less  compen- 
sation for  any  service  rendered  or  to  be  rendered  or  for  any 
service  in  connection  therewith,  than  that  prescribed  in  the 
published  schedule  or  tariff  then  in  force  or  established  as 
provided  herein,  or  than  it  charges,  demands,  collects  or 
receives  from  any  other  person,  firm  or  corporation  for  a like 
and  contemporaneous  service,  such  public  utility  shall  be 
deemed  guilty  of  unjust  discrimination  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful,”  etc. 

And,  again,  the  methods  provided  by  the  new  act  to  remove 
these  unjust  discriminations  are  based  wholly  upon  publicity. 
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Every  public  utility  is  required  to  file  with  the  Commission  a 
schedule  which  shall  be  open  to  public  inspection,  showing  all 
rates,  tolls  and  charges  which  it  has  established  and  which  are  in 
force  at  the  time  for  any  service  performed  by  it  within  the  State, 
or  for  any  service  in  connection  therewith,  or  performed  by  any 
public  utility  controlled  or  operated  by  it. 

The  act  requires  a copy  of  so  much  of  said  schedule  as  the 
Commission  may  deem  necessary  for  the  use  of  the  public,  to  oe 
printed  in  plain  type  and  kept  on  file  in  every  station  and  office 
of  such  utility,  where  payments  are  made  by  the  consumers  or 
users,  open  to  the  public  in  such  form  and  place  as  to  be  readily 
accessible  to  the  public  and  as  can  be  conveniently  inspected. 
There  is  a further  provision  that  no  change  in  any  schedule  can 
be  made  except  upon  thirty  days’  notice  to  the  Commission  and 
approval  by  the  Commission  and  filing  such  new  schedule  with  the 
Commission. 

The  underlying  theory  of  all  of  these  provisions  is,  that  the 
users  of  the  service  produced  by  the  utility  may  know  as  much 
about  the  rates  that  are  charged  as  the  utility  itself  knows.  The 
meaning  of  the  Utilities  Act  is  the  same  as  the  meaning  of  the 
Railroad  Law.  Rates  have  ceased  to  become  a matter  of  bargain- 
ing, but  are  established  as  a matter  of  law.  What  is  a rate  is  no 
longer  a question  or  fact,  but  it  is  a question  of  law  that  the  user 
of  the  service  is  presumed  to  know  as  well  as  the  producer  of  the 
service  knows  it.  Every  opportunity  that  men  can  devise  to  give 
publicity  to  the  whole  matter  of  rates  is  prescribed  in  the  new  act. 
It  is  not  fair  to  presume  that  the  managers  of  utilities  will  seek  to 
avoid  the  effect  of  these  provisions.  They  are  entitled  to  the  pre- 
sumption that  they  will  obey  the  law.  But  if  they  choose  to 
attempt  to  defeat  these  provisions  of  the  law,  their  attention  is 
respectfully  called  to  those  provisions  of  the  act  that  provide  for 
heavy  penalties  and  fines  for  their  violation  of  the  act;  and  it  has 
been  said  that  one  of  the  merits  of  this  act  is,  that  it  transfers  the 
struggle  with  these  utilities  from  the  people  to  the  State.  Here- 
tofore the  courts  have  always  been  open  to  the  users  of  the  service 
to  determine  whether  the  rate  charged  was  just  and  reasonable,  or 
whether  it  was  discriminatory;  or  whether  the  services  and  facili- 
ties were  adequate,  but  under  the  law  as  it  then  was,  the  single  user 
of  the  service  was  compelled  to  contend  alone  with  the  great  wealth 
of  modern  utilities  in  the  State;  he  was  overwhelmed,  discouraged 
and  disheartened.  Under  the  new  act,  when  a complaint  is  filed 
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with  the  Commission  and  the  utility  appeals  from  the  decision  of 
the  Commission,  the  Commission  itself  is  made  a party  to  the 
appeal,  and  not  the  citizen.  We  put  the  law  in  motion.  Every 
time  the  appeal  is  instituted,  the  State,  and  not  the  citizen,  sus- 
tains the  contest.  The  whole  power  of  the  State  is  engaged  in  the 
conflict. 

REVIEWING  THE  GRANTING  OP  A FRANCHISE. 

As  franchises  were  formerly  granted,  they  were  too  frequently 
the  fruits  of  favoritism,  corruption,  or  recklessness  on  the  part  of 
public  officials.  Eager  promoters  of  utilities  wrested  from  coun- 
cils unjust  privileges  for  a long  period  of  years.  The  act  of  the 
council  was  conclusive  in  the  absence  of  fraud.  Under  the  new 
act  this  is  not  true.  If  the  people  or  any  one  of  them  has  reason 
to  believe  the  franchise  is  an  unjust  one,  he  or  they  can  appeal  to 
the  Commission,  where  it  may  be  reviewed  and  reconsidered;  in 
other  words,  the  contract  or  ordinance  of  the  counsel  is  prima  facie 
reasonable  and  not  conclusive  ; and  the  people  or  the  utility  have 
the  right  to  have  it  reviewed. 

TO  CONTROL  THE  ISSUING  OF  STOCKS,  BONDS  AND 
OTHER  EVIDENCE  OF  INDEBTEDNESS. 

The  provision  of  the  law  touching  the  control  of  the  issuing  of 
stocks,  bonds  and  other  evidence  of  indebtedness  of  the  utilities 
is  one  of  the  salient  provisions  of  the  act.  It  is  so  clearly  so,  that  it 
appears  a waste  of  time  to  give  it  consideration.  Stocks  and 
bonds  have  been  issued  that  reach  into  the  millions  with  no  securi- 
ties or  valuable  property  whatever  behind  them.  Promoters,  de- 
signing men,  unjust  men,  misguided  and  deluded  men,  have  en- 
joyed the  profit  of  floating  stocks  and  bonds  of  utilities  at  their 
pleasure.  The  inevitable  result  of  this  was  the  issuing  of  millions 
of  dollars  in  stocks  and  bonds  that  were  purchased  by  innocent 
investors,  who  were  boldly  and  often  wickedly  robbed  of  their  in- 
vestments. This  is  now  practically  impossible. 

There  is  another  beneficial  result  that  follows  the  control  of  the 
issuing  of  stocks  and  bonds.  Experience  has  demonstrated  the  fact 
that  these  stocks  and  bonds,  when  the  issue  is  approved  by  a com- 
mission, find  a readier  market,  and  at  a better  price,  than  when  the 
issue  is  not  so  approved. 
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INDETERMINATE  PERMIT. 

The  term  ‘ ‘ indeterminate  permit,”  as  used  in  this  act,  shall 
mean  and  include  every  grant,  directly  or  indirectly,  from  the 
State  to  any  corporation,  company,  individual,  association  of  indi- 
viduals, their  lessees,  trustees,  or  receivers  appointed  by  any  court 
whatsoever,  of  power,  right  or  privilege  to  own,  operate,  manage 
or  control  any  plant  or  equipment,  or  any  part  of  a plant  or  equip- 
ment within  this  State,  for  the  production,  transmission,  delivery, 
or  furnishing  of  heat,  light,  water,  or  power,  either  directly  or  indi- 
rectly, to  or  for  the  public,  or  for  the  transportation  by  a street 
railway  or  interurban  of  passengers  or  property  between  points 
within  this  State,  or  for  the  furnishing  of  facilities  for  the  trans- 
mission of  intelligence  by  electricity  between  points  within  this 
State,  which  shall  continue  in  force  until  such  time  as  the  munic- 
ipality shall  exercise  its  option  to  purchase,  as  provided  in  the 
‘‘Shively-Spencer  Utility  Commission  Act,”  or  until  it  shall  be 
otherwise  terminated  according  to  law. 

The  theory  of  the  law  upon  which  the  indeterminate  permit  is 
based,  is  that  as  the  two  real  contracting  parties  to  the  franchises 
are  the  State  and  the  utility,  they  may  mutually  agree  to  change 
the  agreement.  The  municipality  granting  the  franchise  acted  only 
as  an  agent  of  the  State.  In  tendering  to  the  utility  the  indeter- 
minate permit,  the  State  passes  over  the  head  of  the  city,  or  the 
municipality,  and  deals  directly  with  the  utility.  This  it  has  a 
legal  right  to  do. 

The  effect  of  the  indeterminate  permit  is  to  strike  down  all-the 
provisions  of  the  franchise  and  to  give  to  the  Commission  full  con- 
trol of  the  utility  under  the  Public  Service  Law  of  this  State. 

The  permit  is  of  greater  value  to  the  utility  than  the  fran- 
chise. The  utility  is  relieved  of  its  burdens,  and  freed  from  all 
political  environments. 

Even  under  the  common  law,  the  courts  had  the  right  to  strike 
down  an  unjust  and  unreasonable  rate,  as  against  public  policy. 
The  courts  have  always  had  the  power  to  compel  reasonably  ade- 
quate services  and  facilities  without  unjust  discrimination. 

The  utilities  lose  but  little  in  surrendering  their  franchises  and 
gain  the  advantage  of  a term,  limited  only  by  the  right  of  the  city 
to  take  over  the  plant  at  its  fair  value. 

While  the  provisions  of  the  law  are  easily  understood,  the  prac- 
tical application  of  its  provisions  are  not  free  from  difficulty.  The 
broad  general  provisions  of  the  act  leave  much  to  the  discretion  of 
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the  Commission.  This  is  the  meaning  of  the  oft  repeated  assertion, 
that  much  depends  upon  the  character  of  the  Commission. 

The  tremendous  powers  vested  in  the  Commission  by  these  gen- 
eral provisions  may  be  used  for  the  undoing  of  the  utilities.  Wisely 
used  these  same  powers  may  be  helpful  to  the  utilities,  and  to  the 
people.  In  determining  the  questions  of  reasonably  adequate  serv- 
ices and  facilities,  and,  the  question  of  a just  and  reasonable  rate, 
there  is  a twilight  zone  where  the  ruling  may  be  doubtful.  Under 
such  circumstances  wisdom  would  dictate  that  the  doubt  should  be 
solved  against  the  utility  as  to  the  services,  and,  for  it,  as  to  the 

rates. 

The  power  of  the  Commission  will  be  fearlessly  exercised  with 
the  end  in  view  of  establishing  justice  between  the  utilities  and  the 
users  of  the  service.  Rates  will  be  reduced  when  the  facts  war- 
rant it.  Rates  will  be  increased  when  the  facts  warrant  it.  When 
complaint  is  made  of  inadequate  service,  the  facts  will  be  investi- 
gated, and  if  the  proof  sustains  the  complaint  the  utility  will  be 

compelled  to  make  the  service  adequate. 

You  will  not  understand  that  the  Commission  can  ‘ ‘ unscramble 
the  eggs,”  without  some  inconvenience  to  those  engaged  in  the 
operation  of  utilities.  But  inconvenience  and  even  loss  will  not 
prevent  the  correction  of  injustice.  But  present  inconvenience 
will  be  more  than  compensated  by  ultimate  benefits.  The  demand 
of  the  age  in  every  field  of  human  activity  is  for  greater  efficiency. 
As  the  result  of  the  regulative  force  of  the  Commission  this  great- 
er efficiency  must  follow.  Economy  in  production  will  be  a neces- 
sary consequence.  The  value  of  watered  stocks  will  be  depre- 
ciated or  destroyed.  Stocks  that  represent  honest  investments  will 
be  made  safe  and  secure. 

There  is  no  occasion  for  alarm  from  any  source.  Honest  in- 
vestments will  be  so  protected  as  to  invite  new  capital  into  the 
field  of  utilities.  Dishonest  investments  and  watered  stocks  will 
pass  through  great  tribulations,  fihe  complex  of  all  destructive 
agency  of  the  law  will  be  directed  against  capitalizing  against  the 

public  investments  such  as  these. 

And  now  we  appeal  to  those  between  whom  we  stand  as  arbi- 
trators, to  wait  with  patience  while  the  Commission  unfolds  and 
puts  in  action  the  splendid  and  powerful  provisions  of  this  act. 
The  constructive  work  of  developing  this  law  into  an  economic 
force  requires  great  care  and  deliberation.  When  this  is  once 
properly  done,  great  good  will  be  accomplished.  Good  government 
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will  be  advanced.  Cleaner  politics  will  follow,  and  the  moral  fiber 
of  the  State  will  be  strengthened. 

The  members  of  the  Commission,  excepting  myself,  are  not  ad- 
venturers. seeking  notoriety,  but  strong,  earnest  men,  seeking  to 
do  the  work  before  them  courageously,  efficiently  and  honestly. 
At  the  expiration  of  the  term  of  service  of  each  one,  he  will  re- 
turn his  official  standard  untarnished. 

Behind  these,  helping,  encour ageing,  and  strengthening  them, 
stands  our  Governor,  tireless  and  faithful  to  the  people  of  his 
State.  There  has  been  no  disposition  on  his  part  to  load  the  Com- 
mission with  incompetent  favorites.  On  the  contrary,  the  Commis- 
sion has  been  free  to  choose  its  employes,  and  it  will  remain  free. 
Governor  Ralston  will  not  prostitute  the  greatest  achievement  of 
his  administration,  and  paralyze  the  efforts  of  the  Commission,  by 
requiring  us  to  employ  incompetents.  No  man  shall  be  employed 
who  is  not  able  to  give  value  received  to  the  people.  The  Gover- 
nor is  determined  that  this  Commission  shall  have  a full  and  fair 
opportunity  to  work  out  its  own  destiny. 

Let  us  all  cultivate  a spirit  of  civic  pride,  of  unselfish  devotion 
to  the  public  service,  of  greater  respect  and  reverence  for  law.  He 
who  tramples  the  law  under  his  feet  increases  taxes,  decreases 
values  of  property,  and  renders  life  less  secure.  The  safety  of 
every  man  lies  in  the  devotion  of  the  citizens  to  the  supremacy  of 
the  law. 


